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MICHIGAN LAW REVIEW
JOY-RIDING, SIMPL AND COMPOuND.-The wrongful use of another's auto-
mobile, even though accompanied by a trespassory taking, cannot, if followed
by a return to the owner or an abandonment, be easily brought within the
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definition of larceny at common law or under the ordinary larceny statutes,
because of the requirement of intent to deprive the owner permanently of
his property. Smith v. State, 146 S. W. 547; State v. Boggs (Iowa, '917),
164 N. W. 759; McCLAxx, Cr !NAL LAw, § 566. Of course, such intent, at
the time of taking, might be found in spite of return or abandonment,
though it is doubtful whether the bare circumstances stated above would
constitute sufficient evidence of that intent to go to the jury. Rex v. Phillips,
2 East P. C. 662; Brennon v. Com., i69 Ky. 8x5; State v. Slingerland, i9 Nev.
135; State v. Davis, 38 N. J. L. 176; People v. Flynn, 7 Utah 378. 
As a matter
of law, intent to abandon at a distance, as distinguished from intent to 
re-
turn, has been held to be sufficient, on the principle that reckless indifference
to harmful consequences is equivalent, in law as well as in ethics, to a direct
purpose to produce such consequences. State v. Davis, supra. See also the
other cases last above cited. Reg. v. Prince, 13 Cox C. C. 138, and People v.
Cummings, 123 Cal. 269. And, if this position be granted, such abandonment
after a trespassory taking would make a case of larceny, on the theory of
continuing trespass, even though, at the time of taking, the intent had been
to return the property. Reg. v. Riley, 6 Cox C. C. 88; Weaver v. State, 
77
Ala. 26; Com. v. White, ii Cush. 483; State v. Coombs, 55 Me. 477. Again,
in any of these cases, a charge of larceny of the gasoline consumed might
be sustained. By hypothesis, this gasoline has been taken by trespass and
carried away, mixed perhaps with more not consumed, and its consumption
sufficiently evidences an intent to deprive the owner thereof. A defense
based on the theory that defendant never thought of the gasoline might be
difficult to dispose of as a matter of law, but could hardly succeed on the
issue of fact to the jury. A difficulty arises here as to the description of
the property, but an indictment describing it as "gasoline in a quantity to
the grand jurors unknown, of the value of twenty cents per gallon" would
be sufficient. BisHoP CUm. PRO., § 553. If a specific quantity were laid in the
indictment, a variance in the proof would not, at least under the more lib-
eral authorities, be fatal. State v. Kreps, 8 Ala. 95e; Com. v. Griffin, 2r Pick.
523; Hagerman v. State, 54 N. J. L. xo4 (semble); State v. Martin, 82 N. C.
672. These problems may be further complicated by the circumstances of
the taking. If possession of the car was obtained by fraud, the taking could:
still be made out under the doctrine of larceny by trick. McCrAw CRaM.
LAw, §§ 559, 56o. If the owner of the car had delivered possession to de-
fendant as his servant, and he had abused the trust, the taking could be
made out under the doctrine that in such a case the delivery vests a mere
custody. ib. § 556. If, on the other hand, the defendant was a bailee of
the car, no larceny could be established. As to whether embezzlement could
be made out, that would depend, of course, upon the phraseology of the
statutes, but it is doubtful whether the broadest of the embezzlement statutes
would be held to cover the case, the difficulty turning chiefly upon the con-
struction of the words "fraudulently" and "convert.' McCLAn, §§ 640, 641;
87 Am. St. Rep. ig, note.
The foregoing theories are fairly comprehensive, yet, as they involve
difficulties of proof as well as some propositions of law which might not be
HeinOnline  -- 16 Mich. L. Rev.  261 1917-1918
MICHIGAN LAW REVIEW
accepted by a conservative court, there is ample justification for legislation
dealing specifically with this sort of wrongdoing. Whether the current leg-
islation can pass the ordeal of judicial construction, is not so clear. An Iowa
statute provided that, "if any chauffeur or other person shall without the con-
sent of the owner take, or cause to be taken, any automobile or motor vehicle,
and operate or drive or cause the same to be operated or driven, he shall be
imprisoned," etc. 1913 Supp. To CoDm, § 4823. In the case of State v. Boggs
(Oct. 20, I917), 164 N. W. 759, which was a prosecution under this statute,
defendant having obtained prosecutor's permission to use his automobile for
i5 or 20 minutes, had driven it to a city eighty miles distant, where it was
disabled and left in a garage. The state excepted to the refusal of the trial
court to instruct that, "consent given by the owner of the car for a specific
purpose or for a stated time, would not be consent to use the car for a
different purpose, nor generally, nor for an unlimited time." The Supreme
Court overruled the exception and volunteered the statement that, "The
statute was not designed to punish one who obtains consent of the owner to
take and operate his motor vehicle by misrepresentation or for a fraudulent
purpose."
The future course of development can readily be forecast. A' statute will
be enacted covering the case of abuse of consent by excessive user, and an-
other covering the case of consent procured by fraud. We shall then have
a tripartite division of the offense of joy-riding, analogous to the division of
larceny, embezzlement, and false pretenses. A few more statutes defining
aggravated or compound joy-riding will complete the legal edifice, and further
demonstrate the adaptability of the law to changing conditions. E. N. D.
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